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IN THE UTAH SUPREME COURT 
) 
RICHARD W. VON HAKE, Trustee ) 
of the Von Hake 1987 Trust, ~ 
) 
Plaintiff-Respondent, ) 
) 
vs. ) 
) 
HARRY EDWARD THOMAS, aka ) 
ED THOMAS, ) 
) 
Defendant- Appellant. ) 
) 
Appeal No. 930457 
920643-CA 
D13060CV2540 
APPELLEE'S BRIEF IN OPPOSITION TO 
PETITION FOR WRIT OF CERTIORARI 
STATEMENT OF JURISDICTION 
Plaintiff / Appellee does not dispute the jurisdiction of 
the Court. 
REFERENCE TO OPINION 
The Petition for writ of certiorari pertains to the 
opinion of the Ut a h Court of Appeals da ted August 10, 1993. A copy 
of that opinion was attached to the Petition for writ of 
certiorari. 
STATEMENT OF THE CASE 
On March 26, 1982, judgment was entered by the District 
Court of Kane county in the sum of $987,200.00 in favor of the 
plaintiff in the case of Richard A. Von Hake v. Harry Edward Thomas 
and 1st National Credit Corporation. The jury award included 
amounts for both general and punitive damages. That judgment was 
affirmed by the Supreme Court in 1985 in a decision that is found 
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in 705 P.2d 766. Defendant was a resident of the State of utah at 
the time the original Judgment was entered by the Court. 
Since Thomas failed to file a supersedeas bond in 
connection with his appeal, no stay was granted and plaintiff went 
forward with collection efforts while the appeal was pending. In 
1984, Thomas was found guilty by the Trial Court of criminal 
contempt for failing to produce certain tax returns he had 
described in prior testimony and for his failure to appear at a 
court hearing to show cause why he should not be found in contempt 
of court. The judge sentenced him to serve thirty days in the Kane 
county Jail as a punishment for that contempt. 
Mr. Thomas appealed his conviction, and a stay of the 
sentence was granted pending that appeal. In 1988 the Supreme 
Court affirmed the contempt conviction and remanded the case to the 
District Court for execution of the thirty-day sentence. See 759 
P.2d 1162. The lower court then issued a Bench Warrant instructing 
the Sheriff of Kane County to arrest Mr. Thomas and carry out the 
sentence imposed by the Court. Mr. Thomas has never voluntarily 
surrendered himself to the Sheriff to serve that sentence, and the 
Sheriff has never been able to arrest him in the State of Utah. 
The sentence imposed by the Court has never been served. 
The action now before the Court was filed by the 
plaintiff on December 31, 1990 to renew the previous Judgment that 
was entered against the defendant on March 26, 1982. The Trial 
Court granted Summary Judgment in favor of the plaintiff, and 
defendant appealed. The Court of Appeals dismissed the appeal 
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without ruling on the merits when it learned that defendant had 
failed to serve the thirty-day sentence imposed upon him for 
contempt. This decision was based upon the ruling of the Court of 
Appeals in the case of D'Aston v. D'Aston 790 P.2d 590. Appellant 
now seeks by writ of certiorari to have that dismissal reversed. 
ARGUMENT 
POINT NO. I 
NO VALID REASON EXISTS 
FOR GRANTING WRIT OF CERTIORARI 
Action by the Supreme Court on a Petition for writ of 
certiorari is governed by Rule 43 of the Utah Rules of civil 
Procedure, which reads as follows: 
Review by a writ of certiorari is not a 
matter of right, but of judicial discretion, 
and will be granted only for special and 
important reasons. The following, while 
neither controlling nor wholly measuring the 
Supreme Court's discretion, indicate the 
character of reasons that will be considered: 
(a) When a panel of the Court of Appeals 
has rendered a decision in conflict with a 
decision of another panel of the court of 
Appeals on the same issue of law; 
(b) When a panel of the Court of Appeals 
has decided a question of state or federal law 
in a way that is in conflict with a decision 
of the Supreme Court. 
(c) When a panel of the Court of Appeals 
has rendered a decision that has so far 
departed from the accepted and usual course of 
judicial proceedings or has so far sanctioned 
such a departure by a lower court as to call 
for an exercise of the Supreme Court's power 
of supervision; or 
(d) When the Court of Appeals has decided an 
important question of municipal, state, or federal 
law which has not been, but should be, settled by 
the Supreme Court. 
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In Butterfield v. Okubo, 831 P.2d 97 (Utah 1992) at page 
101, this Court stated that the Supreme Court does not grant 
certiorari to review de novo the Trial Court's decision. The 
review on certiorari is limited to the decision of the Court of 
Appeals. In this case the review must be very limited because the 
Court of Appeals did not decide the case on the merits. Instead, 
it dismissed the appeal because the defendant/ appellant has failed 
to resolve a previous Order of contempt that required him to serve 
thirty days in the Kane County Jail . The only question to be 
addressed on certiorari is whether the Court of Appeals correctly 
dismissed the appeal. Any reference to the merits of the case made 
by the defendant in the Petition for Writ of certiorari is not 
relevant to that issue, and the Supreme Court should disregard 
those arguments, just as plaintiff / appellee intends to do in this 
Brief. 
Plaintiff SUbmits to the Court that no valid reason 
exists for the Court to grant defendant's Petition for writ of 
certiorari. It was conceded in defendant's Petition that sub-
paragraph (a) quoted above does not apply to this action. 
Defendant then argues that the other three sub-paragraphs give the 
Supreme Court adequate grounds for granting the Petition for Writ 
of certiorari because he was denied his constitutional rights when 
the Appellate Court dismissed his appeal. Relying on the previous 
supreme Court case of Adamson v. Brockbank, 185 P.2d 264 (Utah 
1947), defendant argues that the Court of Appeals decision 
restricts the constitutional right of access to the appellate 
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courts for all individuals incarcerated in State or Federal 
penitentiaries. He also argues that the effect of the ruling by 
the Court of Appeals is to impose a fine upon Mr. Thomas for the 
amount that is owing under the judgment. 
Nei ther of these arguments has any basis in the law. 
First, it was not the Court of Appeals that denied Mr. Thomas a 
right to appeal the judgment of the Trial Court. By his own 
actions, Mr. Thomas denied himself of his right of appeal. He did 
this by failing to purge himself of the contempt of court that he 
committed a number of years ago. His failure to voluntarily 
subject himself to the punishment imposed by the Court shows his 
ongoing disregard for the judicial process. His active avoidance 
of the Sheriff's efforts to enforce the Order of the Court through 
proper arrest procedures made it obvious that he had no intent to 
comply with the lawful Order of the Court. 
The ruling of the Court of Appeals does not amount to a 
denial of constitutional rights for an entire class of citizens, as 
defendant contends. It has no meaning for any other individuals 
who are incarcerated in State or Federal penitentiaries. The facts 
and circumstances of this case apply only to Mr. Thomas because he 
is the only one who finds himself in contempt of a previous Order 
of the Court. These are the circumstances that led to the 
dismissal of his appeal. 
The renewal of the judgment granted against the defendant 
in 1982 does not amount to a fine or penalty against Mr. Thomas. 
The facts show that most of the judgment amount remains unpaid, and 
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plaintiff is entitled to have the judgment renewed. Claiming that 
the dismissal of his appeal amounts to the imposition of a fine of 
over $1,000,000,00 has no basis in utah law. It is significant 
that defendant cited no prior decisions in support of this wild 
claim. Plaintiff merely seeks the renewal of a valid and proper 
judgment that was awarded to him in 1982. 
POINT NO. II 
THERE IS NO REASON FOR THE SUPREME COURT 
TO EXERCISE ITS POWERS OF SUPERVISION OVER THE 
COURT OF APPEALS IN CONNECTION WITH THIS MATTER 
The defendant sets forth five reasons why the Court 
should exercise its extraordinary power of supervision over the 
Court of Appeals in this action. These are discussed as follows. 
A. Due process argument. 
Defendant argues that the Court of Appeals deprived him 
of his constitutional right to due process of law when it dismissed 
his appeal. He asserts that he has been stripped of a valuable 
property right in the form of his statute of limitations defense 
and that he has been assessed a fine of over $1,000,000.00 by the 
court's ruling. All of this is apparently based upon his claim 
that he lacked proper notice of the contempt issue and was denied 
a full briefing on that issue. 
The facts clearly show that the Court of Appeals did not 
deny him of his right to argue and brief the issue of contempt. On 
the contrary, the court called for counsel to submit briefs on the 
contempt question, and both counsel took advantage of that 
invitation. Time was also taken during oral arguments to discuss 
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the possi!:lility of dismissing the case because of defendant's 
outstanding contemptuous conduct. 
B. Imposition of fine. 
Defendant also argues that the Utah Constitution was 
violated by the dismissal of his appeal. He claims that the 
provision in the constitution forbidding the imposition of an 
excessive fine was violated in this case. Plaintiff sUbmits that 
the renewal of a judgment that was entered by ths Trial Court, 
after a jury verdict, in 1982 is not a fine or punishment imposed 
on the defendant. There is no merit to plaintiff's argument on 
this claim. It is noteworthy that no cases are cited to support 
such an unusual and illogical argument. 
Defendant also argues that the dismissal of his appeal 
constituted treatment with unnecessary rigor of an individual who 
is imprisoned. He then implies that his appeal was dismissed 
because he was in prison, and that this treatment violates his 
fundamental right to equal protection guaranteed under both the 
united states and Utah constitutions. This argument is equally 
illogical and unsupported by Utah law. The Court of Appeals 
carefully discussed the effect of his present prison sentence on 
his impossibility to perform, and the court concluded that Mr. 
Thomas had had suff icient time to serve his sentence and clear 
himself of the contempt violation. 
C. Right to Defend. 
Defendant also argues that the dismissal of his appeal 
deprives him of his right to defend a civil cause to which he is a 
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party, all in violation of Article I, section 11 of the Utah 
constitution. 
Mr. Thomas would have the court believe that all of the 
circumstances of this case were caused by the Court of Appeals 
decision. In reality, it was the actions of Mr. Thomas that 
brought about the circumstances that led to the dismissal of his 
appeal . That right was lost when Mr . Thomas failed to comply with 
the Orders of the Court. In this manner he lost his right of 
acc ess to the courts, but the c ourt did not deprive him of 
anything. He deprived himself of those rights when he did not 
comply with the requirements of the Court . 
If we were to carry the Thomas argument to its extreme, 
the Court could nev er prevent an appeal from going forward 
regardless of any actions on the part of the appellant. The fact 
that the appellant didn't file his notice of appeal on time, failed 
to file a proper appellate brief, failed to comply with the rules 
pertaining to the preparation and submission of a trial record to 
the Appellate Court, or any number of violations would have no 
significance to the appeal. Nothing could prevent his appeal from 
going forward. If defendant's argument on this point were to 
prevail, the appellate court could throw out all of the Rules of 
Appellate Procedure because they would have no power to throw out 
an appeal for failure to follow the rules. 
And what about the question of jurisdiction? What if a 
person hadn't complied with all of the jurisdictional requirements 
for the appeal? Could the appeal be dismissed? Of course not, 
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otherwise it would violate the Utah constitution pertaining to 
access to the courts. What Mr. Thomas ignores in this argument is 
that his own actions brought about the dismissal of his action. 
The Court of Appeals was merely following established precedent in 
regards to the requirements that must be met by an appellant before 
he can ask the appellate tribunal to review his case. 
D. Right to appeal from court of original jurisdiction. 
Defendant argues further that the Court of Appeals 
violated his constitutional right to an appeal from the court of 
original jurisdiction when it ruled that his appeal should be 
dismissed. In this argument, defendant points out the differences 
between the instant case and the previous case of D' Aston v. 
D'Aston, 790 P.2d 590. He argues that these differences mandate a 
different result. First, he says that the court in D'Aston gave 
Mrs. D'Aston thirty days to correct her contempt before her appeal 
was dismissed. Since Mrs. D'Aston was able to cure her contempt, 
she did not face the impossibility of compliance that we have in 
the Thomas matter. He goes on to argue that since Thomas was 
physically incapable of fulfilling the Trial Court's Order at the 
time of the appeal, then he should not be penalized for his failure 
to comply. 
The Court of Appeals discussed this part of the case at 
great length. The Court held that Mr. Thomas had had five full 
years in which to purge his contempt, and his failure to do so was 
ample evidence of his intent not to comply. A number of cases were 
cited as precedent for this holding. 
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Thomas goes on to argue that the contempt order did not 
arise out of the same case in which appellant was bringing his 
appeal. He points out that an action to renew a previous judgment 
was not brought in the same case as the original action. 
Technically, this may be true, but it is so closely related to the 
original case that the only logical ruling would be to consider the 
cases together and rule in them as if they were one. The Court of 
Appeals discussed this matter in great detail, and the court 
followed established law in making i ts ruling on this question. 
POINT NO. III 
THE COURT OF APPEALS HAS NOT DECIDED A 
QUESTION OF STATE OR FEDERAL LAW THAT IS IN 
CONFLICT WITH A DECISION OF THE SUPREME COURT 
Defendant alleges that the decision of the Court of 
Appeals is directly contrary to the holdings of this Court in two 
previous decisions. The first of these is Jeppson v. Jeppson, 597 
P.2d 1345 (Utah 1979), where the Utah Supreme Court held in a 
divorce case that a defendant could not be required to serve a jail 
sentence for contempt without first affording him a hearing to 
determine if he exerted every reasonable effort to comply with the 
divorce decree. The Trial Court had found defendant in contempt 
for failure to pay his past obligations for alimony and child 
support. The Judge sentenced him to serve fifteen days in jail, 
but suspended the sentence on condition that he make prompt 
payments of future alimony and support obligations. The problem 
arose when the Trial Court added these words to the Order: 
10 
"If payments are not made on the days and in 
the events ordered, defendant shall begin 
serving his sentence forthwith and without 
further hearing based on an affidavit being 
filed with this Court." 
The Appellate Court ruled that . this Order was unlawful because 
defendant could not be incarcerated without first having a hearing 
to determine whether he was in contempt for such omissions. At 
such a hearing the Court was to determine whether- defendant exerted 
every reasonable effort to comply with the decree. 
In the present case, no similar issue (contempt) remained 
to be resolved by the Court of Appeals when the appeal came before 
that court. It was a matter of record that Mr. Thomas had been 
found in contempt and that the contempt conviction had been upheld 
by the Supreme Court. There was no hearing necessary to discuss 
any further factual matters that might have applied to the case. 
The other case relied upon by the defendant for showing 
error on the part of the Court of Appeals is Bradshaw v. Kershaw, 
627 P.2d 528 (utah 1981). Defendant's reliance upon that case for 
any assistance in this one is sorely misplaced. The case involved 
the defense of impossibility of performance which would excuse 
defendant from punishment for a contempt citation. The court 
classified three types of orders whose disobedience constitutes 
contempt of court. These were ( 1 ) the initial order, ( 2 ) the 
adjudication of the contempt; and (3) the order imposing sanctions 
for the contempt. After stating that impossibility of performance 
would generally be a defense to the initial order, the Court then 
discussed how the impossibility defense changes when a period of 
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time elapses between the initial order and the adjudication for 
contempt. The language of the Court is self-explanatory, and it 
reads as follows: 
Where the question is punishment or 
indemnification, impossibility as of the time 
of adjudication or thereafter is irrelevant 
since the objective of those sanctions is 
simply to assign consequences for a prior act. 
"Conceivably a person might, while he had the 
ability to comply therewith, deliberately fail 
to obey the court's order, and then after his 
contempt was complete lose the ability to 
perform, but he would still be guilty of past 
contempt. " Consequently, impossibili ty of 
performance as of the time of adjudication for 
contempt is not a defense to an adjudication 
for contempt. In any event. impossibility of 
performance should never be a defense to the 
sanctions of punishment or indemnification if 
the ground of impossibility is directly 
traceable to the contemnor's own deliberate 
acts. (emphasis added) 
The actions of Mr. Thomas in avoiding punishment for 
contempt in connection with the c ircumstances of this case show 
that his claim of impossibility is directly traceable to his own 
deliberate acts. Not only did he fail to produce himself 
voluntarily to serve the sentence imposed by the court, but he also 
went out of his way to avoid service of process when the Kane 
County Sheriff attempted to bring about involuntary compliance with 
the court's order. Mr. Thomas is attempting to use his own 
indiscretions and improper acts to excuse his failure to comply 
with the Orders of the Court. He now finds himself in the Federal 
penitentiary because of other unrelated felonies that he has 
committed. He cannot blame the Court of Appeals for his present 
incarceration. He alone put himself into a position where it is 
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impossible for him to comply with the previous sentence imposed by 
the court. This is the very thing that the Supreme Court rejected 
in the Bradshaw case. The decision of the Court of Appeals now 
being considered is not in conflict with any decisions of this 
court. 
CONCLUSION 
The fourteen year history of this case shows that Mr. 
Thomas has no respect for the Orders of any Court. He uses such 
orders to his advantage when possible, and then ignores them when 
they do not suit his fancy. But this means he has avoided payment 
of a lawful judgment of the court for over eleven years. It was 
refreshing to find a court that finally recognized the flagrant 
acts of disobedience committed by Mr. Thomas and took action to 
make him accountable for these flagrant v iolations. 
There is no rule and no set of circumstances that 
requires the court to grant certiorari in this protracted 
litigation. Plaintiff urges that the Court deny the writ. 
DATED this 2t day of September, 1993. 
-; -;//dhk~~ 
-1.J • RALPH K1IEMM 
Attorney for Plaintiff/Appellee 
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